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Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

 

_____________________________________ 

 ) 

 )   

Crown Castle Fiber LLC, ) 

 Complainant, )      

 ) Proceeding Number 19-169 

 )    19-170 

 v. ) Bureau ID Number EB-19-MD-004 

 )              EB-19-MD-005  

Commonwealth Edison Company, ) 

 Defendant ) 

_____________________________________ ) 

 

 

MOTION TO DISMISS FOR LACK OF JURISDICTION 

  

Pursuant to Section 1.729 of the Commission’s rules,1 Commonwealth Edison Company 

(“ComEd”) respectfully requests that the Federal Communications Commission (“FCC” or 

“Commission”) dismiss with prejudice the Pole Attachment Complaints (“Complaints”) filed on 

June 19, 2019, by Crown Castle Fiber LLC (“Crown Castle”) in the above-captioned 

proceedings.   

The FCC currently recognizes the State of Illinois as a state that has certified that it 

regulates pole attachments, and “[s]uch certificate shall be conclusive proof of lack of 

jurisdiction of this Commission” over a pole attachment complaint.  47 C.F.R. § 1.1405(a).  

Crown Castle’s arguments that Illinois regulation is incomplete are therefore irrelevant.  They 

are also wrong.  This is therefore one of the “few circumstances justifying the filing of a separate 

motion to dismiss.”2 

 

                                                           
1 47 C.F.R. §1.729. 
2 Rules Consolidation Order, 33 FCC Rcd 7178, 7183, at ¶¶13 and 14. 
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A. FCC Rules “Conclusively” Divest Jurisdiction Where, As Here, a State 

Certifies Its Own Regulation of Pole Attachments 

 

The federal Pole Attachment Act divides jurisdiction over pole attachments between the 

FCC and any State that certifies to regulate pole attachments and requires the FCC to defer to 

state regulation.3 All of the poles at issue in these proceedings are located in the State of Illinois, 

and the Illinois Commerce Commission (“ICC”) has properly certified that it regulates pole 

attachments in the State. 

Following section 224(c), the Commission’s pole attachment regulations require 

dismissal of complaints in circumstances where a State regulates pole attachments: 

§ 1.1405 Dismissal of pole attachment complaints for lack of jurisdiction. 

(a) The complaint shall be dismissed for lack of jurisdiction in any case where a 

suitable certificate has been filed by a State pursuant to paragraph (b) of this 

section. Such certificate shall be conclusive proof of lack of jurisdiction of this 

Commission. A complaint alleging a denial of access shall be dismissed for lack 

of jurisdiction in any case where the defendant or a State offers proof that the 

State is regulating such access matters. Such proof should include a citation to 

state laws and regulations governing access and establishing a procedure for 

resolving access complaints in a state forum. A complaint against a utility shall 

also be dismissed if the utility does not use or control poles, ducts, or conduits 

used or designated, in whole or in part, for wire communication or if the utility 

does not meet the criteria of § 1.1402(a) of this subpart. 

(b) It will be rebuttably presumed that the state is not regulating pole attachments 

if the Commission does not receive certification from a state that: 

(1) It regulates rates, terms and conditions for pole attachments; 

(2) In so regulating such rates, terms and conditions, the state has the 

authority to consider and does consider the interests of the consumers of 

the services offered via such attachments, as well as the interests of the 

consumers of the utility services; and 

(3) It has issued and made effective rules and regulations implementing 

the state's regulatory authority over pole attachments (including a specific 
                                                           
3 47 U.S.C. §§224(c)(1) (“(c)  State regulatory authority over rates, terms, and conditions; preemption; certification; 

circumstances constituting State regulation.  Nothing in this section shall be construed to apply to, or to give the 

Commission jurisdiction with respect to rates, terms, and conditions, or access to poles, ducts, conduits, and rights-

of-way as provided in subsection (f), for pole attachments in any case where such matters are regulated by a State.”). 
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methodology for such regulation which has been made publicly available 

in the state).4 

 

Illinois has, in fact, filed a “suitable certificate” pursuant to rule 1.1405(b), and such 

certification constitutes “conclusive proof” that Illinois has jurisdiction.  The State of Illinois 

originally certified its regulation of pole attachments on April 5, 1978.5  This certification stated: 

The Illinois Commerce Commission of the State of Illinois does regulate rates, 

terms, and conditions for pole attachments to the poles, ducts, conduits, or right-

of-ways owned or controlled by public utilities, as defined in the Illinois Public 

Utilities Act, and in so regulating such rates, terms, and conditions the State of 

Illinois through the Illinois Commerce Commission has the authority to consider 

and does consider the interests of the subscribers of cable television services in 

Illinois as well as the interests of consumers of utility services in Illinois.6 

 

This is the precise language required by rule 1.1405(b)(1) and (2), except that Illinois is 

referencing “the interests of the subscribers of cable television services” rather than “the interests 

of the consumers of the services offered via such attachments.”  This distinction is appropriate 

because at the time of Illinois’s certification, that was the precise language required.7 

                                                           
4 47 C.F.R. § 1.1405. 
5 In the Matter of Public Utility Pole Attachments for Cable Television Services Pursuant to Amendment of the 

Communications Act of 1934, Set Forth in Section 224(c) Paragraphs (1) and (2), Illinois Commerce Commission, 

78-R4 (Apr. 5, 1978) (available at https://ecfsapi.fcc.gov/file/7020456679.pdf), attached hereto at Exhibit A. 
6 Id. 
7 Prior to the passage of the 1996 Act, the language of Section 224(c)(2) included a reference to State authority to 

consider the interests of the subscribers of cable television services.  That language was revised by the 1996 Act to 

reference State authority to consider the interests of the subscribers of the services offered via [pole attachments].  

Section 224(c)(2) originally stated: 

 

Each State which regulates the rates, terms, and conditions for pole attachments 

shall certify to the Commission that –  

(A)  it regulates such rates, terms, and conditions; and  

(B)  in so regulating such rates, terms, and conditions, the State has 

the authority to consider and does consider the interests of the 

subscribers of cable television services, as well as the interests 

of the consumers of the utility services. 

The language was revised to the following: 

Each State which regulates the rates, terms, and conditions for pole attachments 

shall certify to the Commission that –  
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As for Section 1.1405(b)(3), Part 315 of Title 83 of the Illinois Administrative Code 

governs the rates, terms and conditions applicable to cable television company attachments to 

electric utilities and local exchange telecommunications carriers.8  By letter dated May 24, 1985, 

the Illinois Commerce Commission certified to the FCC as follows: “[T]he Illinois Commerce 

Commission has issued and made effective rules and regulations implementing this state’s 

regulatory authority over pole attachments.  The attached rules, which include a specific 

methodology for such regulation, have been duly adopted by the Commission, filed with the 

Illinois Secretary of State, and made publicly available in Illinois.”9  This again is the precise 

language required by rule 1.1405(b)(3). 

The Commission itself has recognized that the ICC’s certification was suitable, by 

including Illinois on the list of the 20 states and the District of Columbia that have certified to the 

FCC that they regulate pole attachments.  The FCC’s list recognizes that Illinois is among the 20 

states and D.C. which: 

have certified that they regulate rates, terms, and conditions for pole attachments, 

and, in so regulating, have the authority to consider and do consider the interests of 

subscribers of cable television services, as well as the interests of the consumers of 

the utility services. Moreover, these states have certified that they have issued and 

made effective rules and regulations implementing their regulatory authority over 

pole attachments, including a specific methodology for such regulation which has 

been made publicly available in the state.10 

 

                                                           

(A) it regulates such rates, terms, and conditions; and 

(B) in so regulating such rates, terms, and conditions, the State has 

the authority to consider and does consider the interests of the 

subscribers of the services offered via such attachments, as 

well as the interests of the consumers of the utility services. 

8 83 Ill. Adm. Code 315.10, et seq. 
9 See WC Docket No. 10-101, States That Have Certified That They Regulate Pole Attachments, State of Illinois, 

Illinois Commerce Commission, May 24, 1985 (available at https://ecfsapi.fcc.gov/file/7020456531.pdf), attached 

hereto at Exhibit B. 
10 States That Have Certified That They Regulate Pole Attachments, Public Notice, DA No. 10-893, 25 FCC Rcd 

5541 (2010). 
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Since Illinois has filed a “suitable certificate” pursuant to Section 1.1405(b), Section 

1.1405 requires that certificate to be “conclusive proof” that this Commission lacks 

jurisdiction.11  The FCC’s list of certificated states confirms this for the State of Illinois by 

stating: “Certification by a state preempts the Commission from accepting pole attachment 

complaints under Subpart J of Part 1 of the Rules.”12 

B. Arguments that Illinois Regulation Is Incomplete Are Irrelevant and Wrong 

 1. Crown Castle’s Regulation Arguments Should Be Ignored 

Crown Castle’s arguments, identical in each of its complaints, that Illinois regulation is 

somehow incomplete are irrelevant under the FCC’s regulation, which treats a certification as 

“conclusive proof.”13   

2. In All Events, Crown Castle’s Arguments Are Incorrect:  Illinois 

Regulates All Pole Attachments 

 

Crown Castle’s arguments concerning Illinois regulation are also incorrect, as the Illinois 

Public Utilities Act (“Illinois PUA”) and the applicable regulations easily cover these 

complaints.  Crown Castle’s Complaints assert simply that “[t]he ICC’s pole attachment 

regulations do not apply to or make reference to attachments by telecommunications 

companies.”14  But the Illinois PUA does cover telecommunications carriers’ attachments to 

electric companies’ poles.  That Act gives the ICC jurisdiction over any “lease … of … any part 

of … its … plant, equipment, … or other property.”15  Thus, the state regulatory agency has 

                                                           
11 47 C.F.R. §1.1405(a). 
12 States That Have Certified That They Regulate Pole Attachments, Public Notice, DA No. 10-893, 25 FCC Rcd 

5541 (2010). 
13 47 C.F.R. §1.1405(a). 
14 See Pole Attachment Complaint for Denial of Access, Crown Castle Fiber LLC v. Commonwealth Edison 

Company, Proceeding Number 19-169, Bureau ID Number EB-19-MD-004 (filed Jun. 19, 2019) at ⁋17; Pole 

Attachment Complaint – Unlawful Rates, Crown Castle Fiber LLC v. Commonwealth Edison Company, Proceeding 

Number 19-170, Bureau ID Number EB-19-MD-005 (filed Jun. 19, 2019) at ⁋16. 
15 220 ILCS 5/7-102(A)(c) (“(c) No public utility may [without ICC approval or exemption] assign, transfer, lease, 

mortgage, sell (by option or otherwise), or otherwise dispose of or encumber the whole or any part of its franchises, 
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statutory authority to review pole attachments – for they are leases of public utility property.   

And, although the ICC’s rules do, in general, reference cable television system attachments, 

some of those provisions are broad enough to cover other attachments.  Thus, 83 Ill. Admin. 

Code 315.30 refers to all situations “[w]here consent and approval of the Commission to a pole 

attachment or conduit agreement is required by Section 7-102 of the Act”16 – and, as noted, 

section 7-102 creates ICC jurisdiction to all leases of public utility plant and equipment.  Section 

315.30 provides a mechanism through which any party complaining of a pole attachment 

agreement with an Illinois electric utility may bring the dispute to the ICC.17  Indeed, the federal 

definition of a “pole attachment” (as amended in 1996) covers “any attachment by a cable 

television system or provider of telecommunications service to a pole, duct, conduit, or right-of-

way owned or controlled by a utility.”18  Section 315.30’s simple reference to “pole attachments” 

is therefore broad enough to cover telecommunications companies (as the Illinois PUA does).  

And section 315.30(b) refers to a specific rate calculation.  While that rate calculation (in 315.20) 

refers to cable television rates, nothing in 315.30(b) makes it inapplicable to other pole 

attachments. 

This interpretation of Illinois law best protects the Illinois PUA and it flows directly from 

Congress’s and the FCC’s history of protecting state jurisdiction during the entire history of the 

Pole Attachment Act.  From 1978 to 1996, “pole attachment” was defined as any attachment by a 

cable television provider to a pole, duct, conduit, or right-of-way owned or controlled by a 

                                                           

licenses, permits, plant, equipment, business, or other property, but the consent and approval of the Commission 

shall not be required for the sale, lease, assignment or transfer (1) by any public utility of any tangible personal 

property which is not necessary or useful in the performance of its duties to the public, or (2) by any railroad of any 

real or tangible personal property.”). 
16 83 Ill. Admin. Code 315.30(a) & (b). 
17 Due to an exemption in the Illinois PUA, the utility is not required to affirmatively file the leases for approval.  

220 ILCS 5/7-102(E).  But the regulations create a complaint procedure to invoke ICC jurisdiction. 
18 47 U.S.C. § 224(a)(4). 
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utility.19  With the passage of the Telecommunications Act of 1996, the Commission’s 

jurisdiction was broadened to include “access” to poles and to cover attachments not only by 

cable companies but also by telecommunications carriers. 

When the Telecommunications Act of 1996 was passed and the FCC’s jurisdiction 

expanded to cover “access” to poles and to cover attachments by telecommunications carriers, 

the statutory changes to Section 224 did not require the states to certify that they regulate 

“access” to poles or specifically that they regulate attachments by telecommunications carriers.  

And there was nothing in the 1996 Act to require states that had certified previously that they 

regulate pole attachments to re-certify that they now regulate “access” to poles and that they now 

regulate attachments by telecommunications carriers.  Nor was there any direction from the FCC 

to the states that they must re-certify.  Accordingly, the ICC did not re-certify that it regulated 

pole attachments following passage of the 1996 Act. 

Neither did any other state.20  While a handful of states (totaling only four) either re-

certified, amended prior certifications, or filed to certify jurisdiction for the first time over pole 

attachments after the passage of the 1996 Act,  none of them re-certified after their initial 

certification specifically to address the expanded jurisdiction over attachments in the 1996 Act.  

For example, the Massachusetts Department of Telecommunications and Cable updated its pole 

attachment certification in 2010 to share its pole attachment jurisdiction with the existing 

                                                           
19 Id. at (a)(4). 
20 On May 19, 2010, the FCC established Docket 10-101 to collect and maintain state pole attachments certifications 

and addenda.  We checked all 264 entries in this docket and were unable to identify any that re-certified assertions 

of jurisdiction over pole attachments following the passage of the 1996 Act.  See States That Have Certified That 

They Regulate Pole Attachments, Public Notice, 25 FCC Rcd 5541 (2010). 
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Massachusetts Department of Public Utilities, but did not mention anything about covering 

“access” to poles or attachments by telecommunications carriers.21 

Both Arkansas22 and New Hampshire23 filed to certify their jurisdiction over pole 

attachments after the passage of the 1996 Act, but only certified that they adopted rules 

governing the rates, terms and conditions for pole attachments, consistent with the limited 

certification requirement in the statute. 

Similarly, no re-certifications by any state appeared following the FCC’s decision in its 

April 2011 Pole Attachment Order that the Pole Attachment Act should be interpreted to give the 

FCC jurisdiction over attachments by incumbent local exchange carriers (ILECs) to electric 

utility poles.24   The FCC’s newfound jurisdiction over these “joint use” agreements between 

ILEC and electric utility pole owners was at odds with the FCC’s previous understanding that it 

lacked such jurisdiction.  Nevertheless, as with the 1996 Act’s changes in jurisdiction, there was 

no direction given by the FCC to the states that they must re-certify that they have jurisdiction 

over such ILEC attachments, and no state submitted any such re-certification. 

In short, Congress intended that Illinois’ certification that it regulates pole attachments 

has the effect of occupying the entire field of pole attachment regulation, so that the ICC has 

exclusive jurisdiction to regulate pole attachments, leaving no such regulation for the FCC.  The 

fact that neither Congress nor the FCC required states to re-certify following the 1996 Act and 

                                                           
21 See WC Docket No. 10-101, States That Have Certified That They Regulate Pole Attachments, Commonwealth of 

Massachusetts, Dept. of Telecommunications and Cable, Aug. 25, 2010 (available at 

https://ecfsapi.fcc.gov/file/7020910618.pdf). 
22 See Arkansas Certification of Regulations of the Rates, Terms and Conditions of Pole Attachments, Arkansas 

Public Service Commission, Oct. 20, 2008 (available at https://ecfsapi.fcc.gov/file/7020460248.pdf). 
23 See Certification of State-Law Regulations of Utility Pole Attachments Pursuant to 47 U.S.C. § 224(c) and 47 

C.F.R. § 1.1414, State of New Hampshire, Public Utilities Commission, Jan. 23, 2008 (available at 

https://ecfsapi.fcc.gov/file/7020456133.pdf). 
24 In the Matter of Implementation of Section 224 of the Act, Report and Order and Order on Reconsideration, 26 

FCC Rcd 5240, 5328 at ⁋ 203 (2011). 
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the 2011 Pole Attachment Order, and that no state actually did re-certify, supports this 

interpretation.  Indeed, to accept Crown Castle’s argument here would create substantial 

uncertainty over what had been a previously well-settled line between state and federal 

jurisdiction over pole attachment complaints in many states. 

For these same reasons, Crown Castle’s reliance on a procedurally unusual letter from the 

prior ICC Chair, Brian Sheahan, dated October 25, 2018, is misplaced.  That letter states that the 

Illinois regulations do not specifically mention “telecommunications companies.” As a threshold 

matter, the letter does not withdraw Illinois’ prior certification.  But, more importantly, as 

explained above, the Illinois PUA does give the ICC authority over all pole attachments, 

including those sought by telecommunications companies.  And section 315.30 of the ICC’s 

rules reference all “pole attachments” covered by the Act, which again includes 

telecommunications companies.  And, finally, 315.30 refers to a rate formula embedded in the 

rules.  As a result, even as to telecommunications companies, Illinois regulation does meet all of 

the requirements of the Pole Attachment Act and FCC regulations for effective state regulation. 

The Pole Attachment Act reflects Congress’s interest in allowing states regulatory 

priority in this field.  As the FCC has recognized, “The legislative history [of section 224] states 

that ‘The FCC shall defer to any State regulatory program operating under color of State law, 

even if debate or litigation at the State level is in progress ….’”25  Thus, in the event there is any 

doubt of the ICC’s jurisdiction (though there should not be), the FCC should dismiss this 

complaint.  Crown Castle may initiate a complaint with the ICC, which may determine the issue 

                                                           
25 Adoption of Rules for the Regulation of Cable Television Pole Attachments, First Report and Order, 68 FCC 2d 

1585, 1601 (1978) (quoting S. Rep. No. 95-580, 95th Cong., 1st Sess., p. 17 (1977)), aff’d, Monongahela Power v. 

FCC, 655 F.2d 1254 (1981) (following subsequent administrative action). 
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definitively in a proper adjudicatory context.  The federal law requires that the FCC allow the 

states to determine the matter in the first instance. 

In sum, Crown Castle’s Complaints should be dismissed for the reasons discussed above, 

because:  (1) the ICC’s certification was effectively made; (2) the FCC’s list of certified states 

affirms that the FCC has no jurisdiction in Illinois; and (3) Section 1.1405 of the Commission’s 

rules requires that Illinois’s certification be “conclusive proof” the Commission lacks 

jurisdiction. 

ComEd therefore respectfully requests that the Commission dismiss Crown Castle’s 

Complaints. 

   

Respectfully submitted, 

 

      

 

__________________________ 

Thomas B. Magee 

Timothy A. Doughty 

      Keller and Heckman LLP 

      1001 G Street NW 

      Suite 500 West 

      Washington, DC 20001 

      (202) 434-4100 (phone)    

      (202) 434-4646 (fax) 

      magee@khlaw.com 

      doughty@khlaw.com  

       

Attorneys for Commonwealth Edison Company 

 

June 28, 2019 
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FilED;ACCEPTED

APR 262010

- ;'!'

Mr. J. M. 'Ta1ens

Jim:

@ATQT
i a-I r.);

Augus t 11, 1978

Federal Communications Commission
OfficeotltleS",retaTY Attached for your information is a copy

of an Illinois Commerce Commission Resolution
and Certification adopted April 5, 1978,
concerning its jurisdiction over pole
attachments, etc. Based upon our earlier
conversation, I am under the impression

lCINALYoU do not have this.
OOCKE:1 f-\U:: COP'{ OR ,

A. E. Ross

A. E. Ross. Jr.
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STATE OF ILLINOIS

ILLINOIS COMMRRCE COMMISSION

Illinois Commerce Commission
on its own motion

In the matter of Public utility pole
attachments for Cable Television Services
pursuant to Amennment of the Communications
Act of 1934; set forth in Section 224(c)
parilgraph!1 (1) and (2).

RESOLUTION AND CER'I'IFICATION

..
78-R4

WIIEREAS, the communications Act of 1934 has be",n amended to
permit reglliation by the Federal Communications Commission of
rates, tarllls and conditions of Public Utility pole a~tachm"nls by
cable lplevision systems to a pole, duct, conduit or rigJlt-ol-way
ownen or controlled by the Public Utility; and

l~lIEREI\S, the amended legislat.ion, Section 224 (c), paragraphs
(1) and (2) does not apply or give autllority to the Federal Com
munications Commission to regulate such attachments with respect
to ratps, terms, nnd conditions in il State which requlatr>r; tlt!C
rates, terln!1, and conllitions of such attachments; aJl~

\"lHEREAS, pursuant to the authority vesled in this commission
by virtue of the Illinois Public Utilities Act, Chapter 111-2/3,
Section I, et seq. of the Illinois Revised Statutes, every assign
ment, transfer, lense, mortgage, sale, or contract of franchise,
licenses, permits, plant, equipment, or other property of any
public utility, as defined in Section 10.3 of f;aid nct, iA 5uhject
to the revie\~ of tlds Commission; and

~IIlEnEI\S, this Commission does regulate t.Ile rdte,;, terms, and
conditions for pole attachments to lhe poles, ducts, cond'lils, or
right-of-ways owned or controlled Ily public utilitl~s, as dpfinpr!
above: .

Tllr:r:'FF'..)Pf. nr. IT ~~;;~~nT.VEl! l'~:~n CCHTJFIED 'j'O THE ~;EIJ;·.I<i\L

CO.'1I'lUliTcnTlnr'IS CO~H·IISSIor'l that the 111lnols Commerce COl1l1l1ission
at tilB stale of Illinois JOBS regula~e rates, t~~~~, ~ria ~6riaI~ions
f01 !,ole attachments to the poles, ducts, conduits, or right-of-ways
owned or controlled by publlc utilities, as defined in the Illinois
Public Utilities Act, and in so regulating sucll riltes, terms, and
c()r;rlitions the state of Illinois throngh the Illinois Commerce
Commission has the authority to consider and does consider the
interests of the subscribers of cable television services in Illi
nois as well as the interests of consumers of utility'services in
Illinois.

BE IT FURTHER RESOLVED that a copy of this Resolution and
Certification be forwarded to the Federal Communications ~ommission

at 1919 "M" Street, Washington, D.C.

lI<1opt"d by this Conunission thio 5th day of IIpril. 1978.

(5 E A LI
C51CtlEDl CIIIIRLCS P. KOCOPJ\S

"
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FILED/ACCEPTED

~"!~~;~'c:;<~i{c;'f1~~

RECEIVED

APR L b ltJl0
STATE OF ILLINOIS

IHinois Cmnm.erce Cmnm.ission

MAY <; (3 .~-
I .......... ..)

Federal Communications CommiSSion
Oflice o/1l1e Secretary

527 EAST CAPITOL AVENUE

SPRINGFIELD, ILLINOIS 82708 •

Nay 24, 1985

DOCKET FILE COPy ORIGINAL
"ii / '\'..

Nargaret Wood, Esq.
Federal Communications Commission
Room 6206
1919 M Street, N.W.
Washington, D.C. 20554

Dear Ms. Wood:

/

.~(~~ ..::.: ,,-' ~ I. ,':: • .)il

Enclosed is the Illinois Commerce Commission's certification that
it has issued and made effective rules and regulations imple
menting its regulatory authority over pole attachments. This
certification was requested by Howard M. Wilchins in his letter
of May 15, 1985.

If you have any questions about this certification please contact
Patrick Foster of our staff.

Sincerely,

~~
Rose M. Clag
Chief Clerk

RMC/ja

Enclosure
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FILED/ACCEPTED

< -' ">

I CL/Oj

RECEIVED

·.··f

WR L 0 LU10
, ,
" .

FOOeral Communications Comm~slon

Office olllle Secretary

CERTIFICATION

ENFORCEMENI DIVISION

I, Rose M. Claggett, Chief Clerk of the Illinois Commerce

Commission, hereby certify that the Illinois Commerce Commission

has issued and made effective rules and regulations implementing

this state's regulatory authority over pole attachments. The

attached rules, which include a specific methodology for such

regulation, have been dUly adopted by the Commission, filed with

the Illinois Secretary of State, and made publicly available in

Illinois.

Rose M. Claggett
Illinois Commerce
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CERTIFICATE OF SERVICE 

 

I, Timothy A. Doughty, hereby certify that on this 28th day of June 2019, a true and 

authorized copy of Commonwealth Edison Company’s Motion to Dismiss for Lack of 

Jurisdiction was served on the parties listed below via electronic mail and was filed with the 

Commission via ECFS. 

 

Marlene J. Dortch, Secretary    Lisa Saks 

Federal Communications Commission  Federal Communications Commission  

Office of the Secretary     Enforcement Bureau 

445 12th Street SW     445 12th Street SW 

Washington, DC 20554    Washington, DC 20554 

ecfs@fcc.gov  Lisa.Saks@fcc.gov 

(By ECFS Only)    

 

Adam Suppes        Anthony DeLaurentis 

Federal Communications Commission  Federal Communications Commission 

Enforcement Bureau     Enforcement Bureau 

445 12th Street SW     445 12th Street SW 

Washington, DC 20554    Washington, DC 20554 

Adam.Suppes@fcc.gov     Anthony.DeLaurentis@fcc.gov    

 

Rosemary McEnery     T. Scott Thompson 

Federal Communications Commission  Davis Wright Tremaine LLP 

Enforcement Bureau     1919 Pennsylvania Avenue NW, Suite 800 

445 12th Street SW     Washington, DC 20006 

Washington, DC 20554    scottthompson@dwt.com  

Rosemary.McEnery@fcc.gov  

 

Ryan Appel      Maria T. Browne 

Davis Wright Tremaine LLP    Davis Wright Tremaine LLP 

1919 Pennsylvania Avenue NW, Suite 800  1919 Pennsylvania Avenue NW, Suite 800 

Washington, DC 20006    Washington, DC 20006 

ryanappel@dwt.com      MariaBrowne@dwt.com 

 

 

 

 /s/     

Timothy A. Doughty 
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PART I

Item 1.     Business

Overview

We own, operate and lease shared communications infrastructure that is geographically dispersed throughout the U.S., including 
(1) approximately 40,000 towers and other structures, such as rooftops (collectively, "towers"), and (2) approximately 65,000 route 
miles of fiber primarily supporting small cell networks ("small cells") and fiber solutions. Our towers, fiber and small cells assets are 
collectively referred to herein as "communications infrastructure," and our customers on our communications infrastructure are 
referred to herein as "tenants." Our core business is providing access, including space or capacity, to our shared communications 
infrastructure via long-term contracts in various forms, including lease, license, sublease and service agreements (collectively, 
"contracts"). We seek to increase our site rental revenues by adding more tenants on our shared communications infrastructure, which 
we expect to result in significant incremental cash flows due to our low incremental operating costs. 

Below is certain information concerning our business:

• Over the last two decades, we have assembled a leading portfolio of towers predominately through acquisitions from large 
wireless carriers or their predecessors. More recently, through both acquisitions (see note 3 to our consolidated financial 
statements) and new construction of small cells and fiber, we have extended our communications infrastructure presence by 
investing significantly in our Fiber segment. Through our product offerings of towers and small cells, we seek to provide a 
comprehensive solution to enable our wireless tenants to expand coverage and capacity for wireless networks. Furthermore, 
within our Fiber segment, we are able to generate cash flow growth and stockholder return by deploying our fiber for both 
small cells' and fiber solutions' tenants.

• Below is certain information regarding our Towers segment:
◦ Approximately 56% and 71% of our towers are located in the 50 and 100 largest U.S. basic trading areas 

("BTAs"), respectively. Our towers have a significant presence in each of the top 100 BTAs.
◦ We derive approximately 40% of our Towers site rental gross margin from towers residing on land and other 

property interests (collectively, "land") that we own, including fee interests and perpetual easements, and we 
derive approximately 60% of our Towers site rental gross margin from towers residing on land that we lease, 
sublease, manage or license.

◦ The contracts for the land under our towers have an average total remaining life of approximately 35 years 
(including all renewal terms at our option), weighted based on Towers site rental gross margin. 

• Below is certain information regarding our Fiber segment:
◦ The majority of our small cells and fiber are located in major metropolitan areas, including a presence within every 

major U.S. market. 
◦ The vast majority of our fiber assets are located on public rights-of-way. 
◦ We operate as a REIT for U.S. federal income tax purposes. See "Item 1. Business—2018 Industry Highlights and 

Company Developments—REIT Status" and note 10 to our consolidated financial statements.

Certain information concerning our tenant and site rental contracts is as follows:
• Our largest tenants include AT&T, T-Mobile, Verizon Wireless and Sprint, which collectively accounted for 73% of our 

2018 site rental revenues.
• Site rental revenues represented 87% of our 2018 consolidated net revenues, of which approximately 66% and 34% were 

from our Towers segment and our Fiber segment, respectively.
• The vast majority of our site rental revenues are of a recurring nature and are subject to long-term contracts with our 

tenants. 
• Our site rental revenues derived from wireless tenants typically result from long-term contracts with (1) initial terms of five 

to 15 years, (2) multiple renewal periods at the option of the tenant of five to 10 years each, (3) limited termination rights 
for our tenants, and (4) contractual escalations of the rental price and, in some cases, an additional upfront payment. 

• Our site rental revenues derived from our fiber solutions tenants (including from organizations with high-bandwidth and 
multi-location demands), typically result from contracts with (1) initial terms that generally vary between three to 20 years 
and (2) a fixed monthly recurring fee and, in some cases, an additional upfront payment.

• Exclusive of renewals at the tenants' option, our tenant contracts have a weighted-average remaining life of approximately 
five years and represent $23 billion of expected future cash inflows.

As part of our effort to provide comprehensive communications infrastructure solutions, we also offer certain services primarily 
relating to our towers and small cells, predominately consisting of (1) site development services relating to existing or new tenant 
equipment installations, including: site acquisition, architectural and engineering, or zoning and permitting (collectively, 

1
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

 

 

_____________________________________ 

 ) 

 )   

Crown Castle Fiber LLC ) 

 Complainant, )      

 ) Proceeding Number 19-169 

 )    19-170 

 v. ) Bureau ID Number EB-19-MD-004 

  )    EB-19-MD-005 

 ) 

Commonwealth Edison Company, ) 

 Defendant ) 

_____________________________________ ) 

 

 

DECLARATION OF MARTÍN MONTES 

 

I, Martín Montes, declare as follows: 

1. My name is Martín Montes.  I am Vice President of Large Customer Services with 

Commonwealth Edison Company (“ComEd”) and have served in that position for 7 

months.  Prior to my current role, I was ComEd’s Director External Affairs and served in 

that position for 5 years.   

 

2. I make this declaration in support of ComEd’s Answer to the Pole Attachment 

Complaints in the above-captioned proceedings.   

 

3. In that role, my job responsibilities included interfacing with the Illinois Commerce 

Commission (ICC) on issues related to ComEd, including issues relating to Crown 

Castle’s attachments to ComEd’s distribution electric utility poles in the State of Illinois.  

 

4. Until recently it was always my clear understanding and the understanding of others at 

ComEd that the ICC regulated all pole attachments in the State of Illinois. 

 

5. Based on developments which commenced in 2017, it is also my understanding that 

representatives of Crown Castle also had the understanding that all pole attachments in 

Illinois were regulated by the ICC. 

 

6. In 2017 a dispute occurred between Crown Castle and ComEd regarding fiber and 

wireless attachments to ComEd poles. 
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7. In October 2017, I received a telephone call from the ICC, requesting a time to meet with 

ComEd representatives to discuss ComEd’s third-party attachment (TPA) application 

process and fees.  Representatives of the ICC indicated they had just concluded a meeting 

with representatives from Crown Castle and its respective attorneys regarding ComEd’s 

TPA application process and fees.  Crown Castle raised concerns with the ICC regarding 

the timeliness of ComEd’s application process, as well as the fees ComEd charged.  

 

8. Thereafter, at the request of the ICC, on October 31, 2017, ComEd representatives met 

with the ICC to discuss the concerns raised by Crown Castle.   

 

9. On January 22, 2018, ComEd representatives had a follow-up meeting the ICC.  ComEd 

representatives provided an update on the progress made in addressing the issues raised 

by Crown Castle.  

 

10. It is also my understanding that in January 2018 Crown Castle representatives had a 

separate follow-up meeting with the ICC to discuss their issues related including wireless 

attachment fees, Red Tag pole replacement issues and timing under the application 

process. 

 

I declare under penalty of perjury under the laws of the United States that the foregoing is true 

and correct to the best of my knowledge. 

 

 

      By:  ______________________________ 

 Martín Montes 

Vice President, Large Customer Services 

 Commonwealth Edison Company  

 

Dated: July 19, 2019 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

Crown Castle Fiber LLC 
Complainant, 

v. 

Commonwealth Edison Company, 
Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~) 

Proceeding Number 19-169 
Bureau ID Number EB-19-MD-004 

DECLARATION OF PETER TYSCHENKO 

I, Peter Tyschenko, declare as follows: 

1. My name is Peter Tyschenko. I am currently the Director of Distribution Engineering at 
Commonwealth Edison Company ("ComEd"). 

2. I make this declaration in support of ComEd's Answer to the Pole Attachment Complaint 
in the above-captioned proceeding. 

3. I have held by current role for six months and have worked at ComEd for 28 years. 

4. With limited exceptions, Priority Restorable poles are restored in the current inspection 
year and Priority Non-Restorable (Replacement) poles are scheduled for replacement the 
"next calendar year after inspection." 

5. ComEd does perform load calculations on Non-Priority red tagged poles as a 
prioritization mec~anism. ComEd's contractor Osmose performs the load calculation 
using Osmose's "LoadCalc" software, and performs the calculation on all non-priority 
poles the week following inspection when the pole is being inspected on the ten-year 
cycle. The load calculation performed by Osmose is just an estimate which cannot 
determine what the exact load is but can provide enough of a determination to further 
classify the poles. Once the load calculation is done, ComEd further categorizes the 
poles for prioritization. 
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6. Immediately upon inspection, ComEd treats "non-priority" poles with a pole treatment 
product from Osmose in order to control the decay, maintain the asset, and "extend the 
useful life" of the pole. 1 As explained on the Osmose website: "Applying effective 
remedial treatments to extend the safe, reliable service-life of the pole. Remedial 
treatment is the key to getting the most out of your investment. The use of remedial 
treatments will earn dividends via extended pole life and improved plant resiliency." 

7. Once "non-priority" poles are discovered and immediately treated,2 ComEd does not 
allow anyone (including ComEd itself) to install additional facilities to that pole without 
first replacing it or reinforcing it. 

8. ComEd has a database containing information about its poles that have been inspected, 
and Osmose provides the input information for the database. It is possible to query the 
database to identify which of those poles are red tagged. Crown Castle may have asked 
for access to this database to easily engineer its fiber routes. ComEd believes it 
responded by stating the information is confidential, and that Crown Castle must in any 
event survey the poles before they submit an application. ComEd's system is critical 
infrastructure and ComEd cannot and does not provide such sensitive information about 
its pole plant to outside parties like Crown Castle. 

9. ComEd's red tagged poles are being corrected in a reasonable, appropriate, and timely 
manner. 

I declare under penalty of perjury under the laws of the United States that the foregoing is true 
and correct to the best of my knowledge. 

Dated: July 19, 2019 

By:~~Lt~ 
Peter Tyschenko 
Director of Distribution Engineering 
Commonwealth Edison Company 

1 There is an exception for treatment in that poles located on school properties, parks, playgrounds, and in wetlands 
do NOT receive a groundline treatment. 
2 Id. 

2 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

_____________________________________ 
) 
)  

Crown Castle Fiber LLC ) 
Complainant, )   

) Proceeding Number 19-169 
)  19-170 

 v. ) Bureau ID Number EB-19-MD-004 
)  EB-19-MD-005 
) 

Commonwealth Edison Company, ) 
Defendant ) 

_____________________________________ ) 

DECLARATION OF SARAH S. HERRERA 

I, Sarah S. Herrera, declare as follows: 

1. My name is Sarah S. Herrera.  I am currently the Senior Business Analyst at 
Commonwealth Edison Company (“ComEd”).   

2. I make this declaration in support of ComEd’s Answer to the Pole Attachment Complaint 
in the above-captioned proceeding.   

3. I have held by current role for 11 months and have worked at ComEd for 6 years. 

4.  ComEd believes the Exhibit 3 list provided by Crown Castle at Attachment D of its Pole 
Attachment Complaint shows 976 red tagged poles, 894 designated for replacement, and 
82 designated for reinforcement, leaving one not designated for replacement or 
reinforcement. 

5. ComEd believes the invoices for the replacements listed in Attachment D, Exhibit 3 of 
Crown Castle’s Pole Attachment Complaint total  and the invoices for the 
reinforcements total . 

6. ComEd believes that Crown Castle, through April 30, 2019 has paid  for 
the replacements and  for the reinforcements listed in Attachment D, Exhibit 3 
of Crown Castle’s Pole Attachment Complaint. 
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with transformer equipment and one T corner pole. 

15. As of April 30, 2019,  Crown Castle has paid ComEd a total of (for both 
wireline and wireless attachments) to replace red tag poles.  ComEd denies that red 
tagged poles have “preexisting conditions.”  Instead, red tagged poles lack the capacity to 
accommodate the additional attachments, so capacity must be expanded by replacing or, 
if appropriate, reinforcing the red tag pole. 

16. The forecasts provided by Crown Castle were inaccurate and unreliable, and therefore 
could not be used by ComEd from planning perspective.  As shown in the chart attached 
hereto at Exhibit 1, for the first five months of the year Crown Castle’s actual number of 
applications was below their planned number of applications by 40%.  By September 
they got back on track, and by the end of the year they were 30% over their estimate.  It is 
very difficult to plan for either back office and line resources with such large variability 
from Crown Castle’s projections.  Moreover, providing ComEd with the number of 
projected applications proves to be little value as an application can be for one pole or 
many poles and the associated make-ready can be minimal or extensive.  Thus, while 
Crown Castle is correct that they provided ComEd with a schedule of applications (which 
was way off), Crown did not provide ComEd with meaningful and accurate information. 

17. ComEd does not know what the 29 meetings are Crown Castle referred to in Paragraph 
78 of its Pole Attachment Complaint.  ComEd denies the allegations that all of these 
meetings were an attempt to remedy delays.  ComEd conducts weekly meetings to 
discuss operational issues and prioritize attachments, similar to ComEd’s meetings with 
other attachers.  At these weekly meetings, Crown Castle took the opportunity to 
reprioritize more recent applications over older applications, consistent with ComEd’s 
continuing efforts to collaborate with Crown Castle.  The reprioritization requested by 
Crown Castle had the effect of delaying ComEd’s completion of other pending aged 
applications. 

18. Since May 2018, Crown Castle has submitted 748 fiber applications (covering 8,075 
poles) that are still pending without a permit being issued by ComEd as of April 30, 
2019. 

19. Out of the 41 pending fiber applications listed in Attachment D, Exhibit 12 of Crown 
Castle’s Complaint, eight applications were submitted to ComEd less than 60 days ago; 
eight applications were cancelled by Crown Castle; eight applications require payment 
from Crown Castle; one is on hold pending updated information from Crown Castle; one 
application was submitted to ComEd on May 7, 2019, which is outside the May 1, 2017 – 
April 30, 2019 timeframe; and two applications are not even in ComEd’s records as valid 
attachment applications.  More than 60 days elapsed between the date of submission and 
April 30, 2019 for only 13 attachment applications. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

 

 

_____________________________________ 

 ) 

 )   

Crown Castle Fiber LLC ) 

 Complainant, )      

 ) Proceeding Number 19-169 

 v. ) Bureau ID Number EB-19-MD-004 

 ) 

Commonwealth Edison Company, ) 

 Defendant ) 

_____________________________________ ) 

 

 

DECLARATION OF MICHAEL S. MANN 

 

I, Michael S. Mann, declare as follows: 

1. My name is Michael S. Mann.  I am currently the Manager, New Business CIPA at 

Commonwealth Edison Company (“ComEd”).   

 

2. I make this declaration in support of ComEd’s Answer to the Pole Attachment Complaint 

in the above-captioned proceeding.   

 

3. I have held my current role for three months and have worked at ComEd for 35 years. 

 

4. ComEd has not denied Crown Castle access to red tagged poles, but instead allows 

Crown Castle to gain access by paying to replace or, if appropriate, reinforce the pole.  In 

addition, Crown Castle has other options to deploy its facilities, including by installing its 

facilities underground, and by using the streetlights and other facilities owned by the City 

of Chicago and other municipalities located in ComEd’s service territory.   

 

5. ComEd does not know which 19,651 poles Crown Castle is referring to in Paragraph 62 

of its Pole Attachment Complaint. 

 

6. To replace poles with transformer equipment, you have to run a ground up the pole, 

install another equipment arm for the cutout, install the transformer, make up all the 

connections on the transformer (primary and secondary side), test the transformer before 

restoring power back to customer.  As a result, poles with transformers and equipment are 

a lot more work than a straight line pole. 
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7. To replace T corner poles, you may have one to three phases on one and one to three 

phases coming in underneath off at a 90 degree angle. The utility has to extend the 

primary that is in the perpendicular position most of the time. Then all the primary wires 

have to be transferred energized because the utility cannot take an outage, due to the 

amount of customers on the line and that it feeds. This also means extra safety 

precautions have to be taken into account. Extra measures have to be taken to support 

strain from multiple directions before and during pole replacements. 

 

8. ComEd believes it has timely processed Crown Castle’s application for pole attachments 

given ComEd’s considerable constraints. 

 

9. ComEd is one of the largest electric utility companies in the nation, responsible for 

delivering safe and reliable power to 3.8 million homes and businesses across northern 

Illinois. The company manages a network of 90,000 miles of power lines, more than 1.3 

million poles and 1,300 substations that make up the electrical infrastructure of the nation’s 

third largest metropolitan region. As part of its core business, ComEd is a member of three 

mutual assistance groups coordinated through the Edison Electrical Institute, (EEI). 

 

10. Third Party Attachments are a workstream that touches multiple departments and is not 

utility core work. Third Party Attachments are typically telecom companies that want to 

utilize utilities’ existing infrastructure as a conduit to get to market with various 

communication technologies. With 5G technology there is competition that is creating 

large and volatile volume changes. Each application can request between 1 and 99  pole 

attachment locations with associated make ready work. 

 

11. In 2012, ComEd received approximately 48 Third Party Attachment applications across the 

service territory compared to more 4500 in 2018. The  make ready work is now 

approximately 2000 pole replacements and approximately 27,000 pole attachments per 

year.  In 2017 and 2018, the telecom companies were very guarded with their workplan 

projections, and with the volume spikes, ComEd manually polled many attachers to get 

directional forecasts on volumes.  Originally, Crown Castle stated a 12-18 month build out 

and then in the fourth quarter of 2018 they stated that this was a multi-year (5+ years) 

sustainable effort.  

 

12. With the increase in Third Party Attachment volumes, ComEd created a flexible and 

scalable structure dedicated for the design portion of Third Party Attachments keeping the 

design function ahead of construction.  

 

13. In 2018, as part of ComEd’s Edison Electric Institute commitment, ComEd sent crews for 

hurricane rebuilding efforts in Puerto Rico and Florida. In late 2018, ComEd applied 

additional resources to recover on make ready work however, ComEd experienced our own 

storm in late November. In early November of 2018 California started to rebuild their 
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